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Changing Direction on Non-Nuclear
Arms Control? American
Exceptionalism, Power,
and Constancy

By
Jeremy Ostrander*

Is Washington’s will to lead diminishing even as many around the globe look to it
for leadership? Is it no longer convinced of the myriad benefits to be had from
muitilateral cooperation even as it seeks multilateral cooperation in Iraq? Is it
prepared to step away from the world of expanding freedom, democracy, growth,
and opportunity that it did so much to bring about?

—Kofi Annan!

* Tis our true policy to steer clear of permanent Alliances, with any portion of the
foreign World—So far, I mean, as we are now at liberty to do it . . .

'—George Washington.?

I
PREFACE

In the atmosphere of post-Septernber 11, 2001 America, many perceived a
wellspring of support, at both the popular and political levels, for global multi-
lateral cooperation to confront the international problem of terrorism. But this
well seems to have run dry, or as one commentator phrased it, “[i]t was as if
there had been a bolt of lightning that brilliantly and briefly illuminated the
landscape without changing it.”®> Indeed, there is a growing undercurrent of
belief amongst political leaders in both Congress and the Executive that the
United States has ceded too much of its sovereignty to international treaty re-
gimes and organizations.* For them, withdrawal from the Biological Weapons

* ].D. Candidate, 2004, School of Law, University of California, Berkeley (Boalt Hall).

1. Quoted in David L. Marcus, Allies, Foes, See Lack of U.S. Leadership; On Land Mines,
Global Warming, Washingion Called Indecisive, BostoN GLOBE, Dec. 21, 1997, at A37,

2. President George Washington, Farewell Address to the People of the United States, AMER.
Dany Apvert. (PHIL.), Sept. 19, 1796.

3. Night Fell on a Different World—A Year On, THE EconomisT, Sept. 7, 2002, at 22.

4. See Bob Barr, Protecting National Sovereignty in an Era of International Meddling: An
Increasingly Difficult Task, 39 Harv. J. oN Leais. 299 (2002); In the Words of Helms: “A Lack of
Gratitude,” N.Y. TiMEs, Jan. 21, 2000, at A8 (quoting Jesse Helms speaking before the U.N. Secur-
ity Council).
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Convention Protocol (“BWC”),” rejection of the Kyoto Protocol, and refusal to
ratify the International Criminal Court are necessary measures to maintain na-
tional sovereignty.®

To some extent, the events of September 11 “shifted the tectonic plates in
international politics”” away from these concerns of sovereignty, but those
movements have been glacial in pace. The Bush administration liberally en-
gaged in multilateral rhetoric after the attacks, but since that time there has been
a reversion to a thought process of “American exceptionalism” in foreign policy.
Certainly this belief in the supremacy of American policy is not unique in the
history of the United States,® but it has arisen with new strength from the surge
in patriotism after September 11.° This exceptionalism brings with it a dichot-
omy of forces; on one hand “a crusading zeal to recast international society” in
the domestic image of the United States, and on the other, a desire to preserve
American ideals from foreign corruption.!® This dichotomy not only leads the
United States to act unilaterally, as with its approach to small arms control, but
also to attach to the activities of any international organization of which it is a
member an expectation of the satisfaction of American ideals and requirements,
as with its recent interactions with the governing body of the Chemical Weapons
Convention (“CWC”)!! and its counterproposal to the BWC protocol. Both of
these events marked a refusal by the United States to participate on any terms
but its own.

Is the Bush administration’s action unique in American history?'> Con-
sider first, as others have suggested, that “hegemonic powers are loath to submit
to international regimes they do not dominate.”’> Indeed, the United States
might be as close to hegemony as possible in the modern world; the current
government is buoyed by ample political capital, military superiority, and dis-
proportionate economic strength. Many parallel this situation to that existing
after WWII, drawing hope from U.S. global engagement in that time period.
Multilateralism in that context functioned so as to “lock in” a set of international
rules that would still serve U.S. interests in stability and economic growth after

5. Convention on the Prohibition of the Development, Production, and Stockpiling of Bacte-
riological (Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 1972, 26 U.S.T. 583,
1015 U.N.T.S. 163 [hereinafter BWC].

6. See, e.g., Barr, supra note 4.

7. Condoleezza Rice, quoted in Night Fell on a Different World, supra note 3, at 23.

8. The idea of American exceptionalism has been well explored. See e.g., SEYMOUR MARTIN
Lipser, AMERICAN Excepmionanism: A DouBLe-EpGep Sworp 31 (1996) (arguing that the nation’s
ideology of exceptionalism relies on a history of liberty, egalitarianism, individualism, populism,
and laissez-faire governance).

9. Night Fell on a Different World, supra note 3, at 24,

10. Stewart Patrick, Multilateralism and Its Discontents: The Causes and Consequences of
U.S. Ambivalence, in MUuLTILATERALISM & U.S. ForeiGN PoLicy 1, 7 (Stewart Patrick & Shepard
Forman eds., 2002).

11. Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction, Jan. 13, 1993, 1974 UN.T.S. 45 [hereinafter CWC].

12. Of course, perspective on how “unilateral” the United States can be is necessary. The
United States has propounded and enlisted in hundreds of multilateral regimes over the last half-
century. See Patrick, supra note 10, at 11.

13. Josef Joffe, Who's Afraid of Mr. Big?, THE NAT'L INTEREsT, Summer 2001, at 43, 48.
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its dominance faded.'* Some labeled this an “institutional bargain,”'> wherein
the United States agreed to institutional constraints to promote order and
America’s paramount economic interests. This idea can be paratleled to the
contemporary climate of arms control, where containment of elusive dangers
like chemical and biological weapons might require an institutional order to be
successful.

Yet such a compromise of power seems antithetical to an administration
that aspires to “self-defense by acting preemptively,” and “to dissuade potential
adversaries from pursuing a military buildup in hopes of surpassing . . .the
power of the United States.”'® Coupling this national security strategy with the
denunciation of the “axis of evil” in his 2002 State of the Union Address, Presi-
dent Bush gave notice to certain states that violations of the various arms control
regimes would be punished.!” This tack has been not so much a break from the
substance of past policy, i.e., that of the Clinton era, but a growing sense of
American exceptionalist and power-based rhetoric within much of the same
framework.

For instance, the U.S. decision to withdraw from the review process of the
BWC Protocol, criticized almost universally by the member states of the BWC,
was based on a viewpoint colored by strong domestic bioterrorism laws and
lobbying by private biotechnology interests. In the eyes of the administration,
the Protocol would bring no extra benefits, in the guise of added security and
inspections, but would entail significant threat to proprietary information in do-
mestic industry. Yet these concerns have existed since the inception of the re-
view process during the Clinton administration in 1996. It was not until Bush’s
ascension that the possibility of scrapping the entire process in favor of a system
that relies on the world conforming to U.S. domestic policies arose. Coupled
with a willingness to utilize force as a preemptive tool, this emphasis on domes-
tic legislation, which may be impossible or, at best, ineffectual in the most rele-
vant states, does little for the maintenance of order. In that sense, the United
States has eschewed any institutional bargain in favor of suggesting conform-
ance with U.S. policies and, in the absence of such conformance, promising the
use of force. This policy of containment through domestic action, deterrence,
and projection of force rests on ideas held over from a Cold War legacy of
thought that seems somewhat inapposite to a world where the proliferation
threat comes not from a monolithic enemy but from a plethora of unpredictable,
“rogue” states.

With the goal of examining the impact of this ideology on non-nuclear
arms control, Section I of this review will discuss the status quo in non-nuclear
arms control at the time of President Bush’s election to office. Section I will

14.  Patrick, supra note 10, at 10.

15. G. John lkenberry, Multilateralism and U.S. Grand Strategy, in MULTILATERALISM &
U.S. ForeioN PoLicy, supra note 10, at 121.

16. THe NATIONAL SECURITY STRATEGY OF THE UNITED STATES, Sept. 2002, ar http://www.
whitehouse.gov/nsc/nss.pdf (last visited Nov. 25, 2002).

17. President George Bush, Address Before a Joint Session of Congress on the State of the
Union, 38 WeekLy Comp. Pres. Doc. 133 (Jan. 29, 2002).
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pay special attention to the role of the United States in constructing various arms
control regimes, particularly the BWC and the CWC. In the realm of conven-
tional arms control, the section will focus on U.S. contributions to and view-
points on land-mine removal and the trade in small arms. Section II will
reconsider these areas through the lens of the Bush administration’s activities,
paying special attention to the paradigm of U.S. multilateralism, which, in hom-
age to our colonial heritage, is perhaps best summarized as “make the world
America.”

II.
HistorICAL BACKGROUND AND THE INHERITANCE
OF EXCEPTIONALISM

A. Chemical and Biological Weapons
1. The Geneva Protocol

The use of biological and chemical weapons was originally prohibited by
the 1925 Protocol for the Prohibition of the Use in War of Asphyxiating, Poison-
ous or Other Gases, and of Bacteriological Methods of Warfare (“Geneva Proto-
col”).!® The Geneva Protocol arose out of the destruction and terror that
poisonous chemical gases had sown on the battlefields of World War 1.'® The
text of the Protocol states that:

[w]lhereas the use in war of asphyxiating, poisonous or other gases, and of all

analogous liquids, materials or devices, has been justly condemned by the general

opinion of the civilized world . . . the High Contracting Parties . . . agree to extend

this prohibition to the use of bacteriological methods of warfare and agree to be

bound as between themselves according to the terms of this declaration.”®
Although the United States had been one of the proponents of the passage of the
Protocol, it was never ratified due to extensive isolationist debate in the Senate
in the post-war era.?! However, most of the other major powers, including the
USSR, Great Britain, and France, ratified the convention.?? Presently, there are
132 states parties to the convention and one signatory state.??

Despite its general acceptance in terms of international law, there were
many structural problems with the Geneva Protocol. It was aimed primarily at a
ban on the use of chemical weapons, and indeed, makes no mention of biologi-
cal weapons in its preamble.2* Although the Protocol outlawed the use of poi-
sonous gases, it did not prohibit the research, development, creation, and

18. Protocol on the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases,
and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571, 94 L.N.T.S. 65 [hereinaf-
ter Geneva Protocol].

19. U.S. State Department Fact Sheet: Geneva Protocol, at http://www.state.gov/t/ac/trty/
4784 htm (last visited Nov. 25, 2002) {hereinafter Geneva Protocol Fact Sheet].

20. Geneva Protocol, supra note 18.

21. Id
22. Id.
23. I

24. Kristen Paris, The Expansion of the Biological Weapons Convention: The History and
Problems of a Verification Regime, 24 Housr. J. InT’L L. 509, 516 (2002).
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stockpiling of new chemical agents.>> Many states, including the United States,
also reserved the right to make use of chemical weapons even in times of war if
their opponent made first use of such weapons.?®

It was not until 1969 that the United States renounced the use of biological
and chemical weapons and not until 1975 that the United States ratified the
Geneva Protocol.?” Still, there were obvious holes in the Geneva Protocol re-
gime that would be filled first by the BWC and then the CWC.

2. The Biological Weapons Convention

The BWC arose from a sense within the international community that the
development of a lethal arsenal of chemical and biological weapons was a grow-
ing risk.?® After several years of preparatory work, the BWC was opened for
signature in April 1972 and entered into force in March of 1975.2° As of Octo-
ber 2001, there were 144 states parties and eighteen signatory states to the con-
vention.3® Article I of the BWC states:

Each State Party to this Convention undertakes never in any circumstances to
develop, produce, stockpile or otherwise acquire or retain:

(1) Microbial or other biological agents, or toxins whatever their origin or
method of production, of types and in quantities that have no justification for
prophylactic, protective or other peaceful purposes;

(2) Weapons, equipment or means of delivery designed to use such agents or
toxins for hostile purposes or in armed conflict.

Obviously, the BWC contains stronger language than the Geneva Protocol,
proscribing the use of biological weapons “under any circumstances” and
prohibiting the development and stockpiling of such weapons. Article II of the
BWC requires that all state parties destroy or divert to peaceful purposes their
existing stockpiles of “all agents, toxins, weapons, equipment, and means of
delivery.”®! This article has proven extremely difficult to enforce or verify, a
problem that remains one of the major concerns of the United States. Although
the United States nominally destroyed its biological weapons stores in 1969
prior to the effect of this article, the Soviet Union embarked on a massive esca-
lation of its biological weapons programs after the passage of the BWC.>?
These expansive programs remained hidden from public view, despite events
like the 1979 release of anthrax from a Soviet military facility near the city of

25. OFrFICE oF TECHNOLOGY ASSESSMENT, 103rd ConG., THE CHEMICAL WEAPONS CONVEN-
T10N: EFFecTs oN THE U.S. CHEMICAL INDUSTRY (1993), ar http://www.wws.princeton.edw/cgi-bin/
byteserv.prl/~ota/disk1/1993/9346/9346.pdf (last visited Nov. 25, 2002) [hereinafter OTA Report].

26. See Geneva Protocol Fact Sheet, supra note 19. The United States has rescinded this
reservation. See Heather A. Dagen, Bioterrorism: Perfectly Legal, 49 Catn. U. L. Rev. 535 (2000).

27. See Geneva Protocol Fact Sheet, supra note 19.

28. MaLcoLM DaNDo, THE NEw BioLoGicaL WEAPONS: THREAT, PROLIFERATION, AND CON-
TROL 34 (2001).

29. BWQC, supra note 5, at 1.

30. List of States Parties to the Convention on the Prohibition of the Development, Production
and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their Destruction, BWC
Doc. BWC/CONF.V/INF.1, at http://www.opbw.org/ (last visited Nov. 25, 2002).

31. BWC, supra note 5, art. II, 26 U.S.T. at 587, 1015 U.N.T.S. at 166.

32. DaNpo, supra note 28, at 58.
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Sverdlovsk.>® These Soviet-era weapons remain one of the major concerns of
the BWC system.

To address those concerns, Article IV of the BWC requires that all states
parties “shall, in accordance with its constitutional processes, take any necessary
measures to prohibit and prevent the development, production, stockpiling, ac-
quisition or retention of the agents, toxins, weapons, equipment” within their
territory.3* This article envisions that all member parties will implement legisla-
tion criminalizing the use, development or possession of biological agents. In
the United States, this legislation took the form of the Biological Weapons Anti-
Terrorism Act of 1989.3% In this, however, the United States is an exception, as
only a small number of states have implemented such legislation.

Article V sets out the consultative process that governs conflict resolution
under the BWC; resolution may oe reached between the two member parties or
“may also be undertaken through appropriate international procedures within the
framework of the United Nations.”>¢ In the event of the failure of negotiation,
Article VI sets out the procedure by which a member nation may take a com-
plaint to the U.N. Security Council, at which point the Council may pursue the
investigation and the investigated country is bound by the BWC 1o cooperate.?”

Articles VII and X address, respectively, the assistance of victims and tech-
nical and scientific cooperation. Article VII requires member states to provide
support and assistance “if the Security Council decides that such Party has been
exposed to danger as a result of violation of the Convention.”*® Article X en-
courages cooperation in the transfer of biological technologies for peaceful pur-
poses and to prevent disease so as “to avoid hampering the economic or
technological development of States Parties to the Convention or international
cooperation in the field of peaceful bacteriological (biological) activities.”>®

Trepidations about the growing lethality of biological agents resonate
strongly in the modern era, particularly with the perceived increase in the
probability of terrorist attacks. With advancements like the Human Genome
Project, the potential for terrible new biological weapons is growing.*® Thus,
the establishment of a verification regime was at the center of the BWC review
conferences of 1980, 1986, 1991, 1996, and 2001. The United States took an
active role in the first two review conferences, though it grew frustrated with the
Eastern Bloc’s refusal to submit to any sort of verification regime at the 1986
review conference.*! In order to develop a workable verification system, the
1991 Conference set up an Ad Hoc Group of Governmental Experts to consider
potential verification regimes. This group presented its findings to the 1996

33, Id. at 83-84.

34, BWC, supra note 5, art. IIT, 26 U.S.T. at 587, 1015 U.N.T.S. at 167.
35. Biological Weapons Anti-Terror Act, 18 U.S.C. § 175 (1989).

36. BWC, supra note 5, art. V, 26 U.S.T. at 588, 1015 U.N.T.S. at 167.
37. Id., art. VI, 26 U.S.T. at 588, 1015 U.N.T.S. at 167.

38. Id., art. VII, 26 U.S.T. at 589, 1015 UN.T.S. at 167.

39. M., art. X, 26 US.T. at 590, 1015 UN.T.S. at 167.

40. DaNDO, supra note 28, at 38.

41. Paris, supra note 24, at 524.
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Conference, which asked the Ad Hoc Group to draft a verification protocol for
consideration at the 2001 Conference. > The United States was supportive of
the development of a verification regime, but also expressed concern with an
emerging trend in the interpretation of article X’s technology-sharing provisions
that threatened to “obliterate intellectual property rights” and with the breadth of
inspections that would be required under the Protocol.*> Further, the U.S. dele-
gation urged that member states work to implement the legislation called for
under article IV, in addition to continuing the expansion of confidence-building
measures between the state parties.

In March 2001, the Ad Hoc Group propounded the Draft Protocol.** The
Protocol verification system follows a similar path to that of the CWC. Article
16 of the Protocol establishes the Organization for the Prohibition of Biological
Weapons (“OPBW”).4> Under article 1, the OPBW must fulfill its duties in “the
least intrusive manner” possible.*® The OPBW is responsible for managing the
verification measures of the Protocol, which include extensive weapons declara-
tions and on-site visits to declared facilities. Under article 4 of the Protocol, full
declarations of biological weapons programs are required at the time of entry
into force of the Protocol and annually thereafter.*” All manner of facilities,
including those that work with listed agents or toxins and those with high-secur-
ity biological containment areas, must be declared under the Protocol.*®

There are three types of verification visits under the Protocol regime: ran-
domly selected transparency visits, voluntary assistance visits, and voluntary
clarification visits.*® Of these three, random transparency visits are the most
contentious.>® They are intended to instill confidence in the accuracy of decla-
rations, but would be limited to seven such visits to any one state in a year.51
These random visits raise serious questions about the protection of proprietary
information within the inspected facilities. Thus, fourteen days before the visit,
the hosting state will receive notice of the visit, including the visiting team’s

42. Id. at 527.

43. John D. Holum, Remarks to the Fourth Review Conference of the Biological Weapons
Convention, Nov. 26, 1996, at http://www.state.gov/www/global/arms/speeches/holum/bwcrev.html
(last visited Nov. 22, 2002).

44. Protocol to the Convention on the Prohibition of the Development, Production, and Stock-
piling of Bacteriological (Biological) and Toxic Weapons and on Their destruction, BWC Doc.
BWC/AD HOC GROUP/CRP.8, at http://www.opbw.org/ (last visited Nov. 22, 2002) [hereinafter
BWC Protocol).

45. Id., art. 16, at 86.

46. Id.,art. 1, at7.

47. Id., art. 4, at 17.

48. Id.

49. Id., art. 6(15), at 28; art. 6(49), at 36; art. 6(55), at 38,

50. Voluntary assistance visits occur only upon a state’s request and are intended to assist in
declarations or other “relevant technical assistance and information.” Id., art. 6(49), at 36. Volun-
tary clarification visits involve a state party allowing an OPBW inspection to clarify an “ambiguity,
uncertainty, anomaly or omission” in that state’s declaration. Id., art. 6(55), at 38. See generally,
Seth Brugger, Executive Summary of the Chairman’s Text, ARms ControL Topay, May 2001,
available at http://iwww.armscontrol.org/act/2001_05/brugger.asp (last visited Apr. 15, 2003).

51. Brugger, supra note 50.
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estimated time of arrival in the country and the facility to be visited.>> During
the visit, the hosting party will “have the right to take measures to protect na-
tional security and commercial proprietary information.”>*

Finally, the Protocol allows for two types of investigations to inspect possi-
ble violations of the BWC.>* Field investigations can be launched in areas
where the release or suspected use of biological agents has caused concern about
a possible violation of the BWC. Facility investigations can be conducted if
there is concern that a particular facility is violating the convention. These in-
vestigations, known as ‘“challenge visits” under the CWC regime, can be re-
quested by any state party to the BWC.> To initiate an investigation, a state-
party must submit a request to the director-general, who then determines
whether the request provides required information, such as the approximate time
and location of the alleged illicit activity. Although the compositions of the
teams in field and facility visits differ, neither situation requires notice of a
planned facility investigation of more than twelve hours before the arrival of an
investigating team in the country. >®

The Protocol text contains a number of measures to protect an investigated
state. For example, as a rule, an investigating team would start its investigation
with the least intrusive measures and progress to more intrusive measures “only
as required to fulfill its mandate.”>” In addition, the investigated state would
have the right to protect national security and confidential information by using
“managed access” techniques, such as shrouding sensitive equipment or limiting
the time the investigation team could spend in any area.>®

The draft Protocol also contains provisions concerning the strengthening of
export controls and encouraging the implementation of legislation criminalizing
violations of the BWC by private actors. The export controls, which call for
legislation to regulate the transfer of dual use items, are especially controversial
among state parties.>®

It was with these guidelines that the state parties entered the fifth Review
Conference. However, as will be discussed in Part II, the Bush administration
rejected the Protocol in June 2001, and then the entire Ad Hoc Group review
structure in November 2002.

52. BWC Protocol, supra note 44, art. 6(22), at 29.
53. Id., art. 6(30), at 31.

54. Id., art. 6(5), at 25.

55. Id., art. 9(1), at 55.

56. Id., art. 9(27), at 60.

57. Id., art. 9(35), at 62.

58. Brugger, supra note 50.

59. These export controls are especially concerning to members of the Australia group, a mul-
tinational group aimed at collective export control of chemical and biological weapons. Barbara
Hatch Rosenberg, Allergic Reaction: Washington’s Response to the BWC Protocol, ArRms CoNTROL
Topay, July-Aug. 2001, available at http://www.armscontrol.org/act/2001_07-08/rosenbergjul_aug
Ol.asp (last visited Nov. 23, 2002).
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3. The Chemical Weapons Convention

The CWC represents the most intrusive arms control scheme ever con-
structed, with the stated purpose of “achieving effective progress towards gen-
eral and complete disarmament under strict and effective international control,
including the prohibition and elimination of all types of weapons of mass de-
struction” and of “exclude(ing] completely the possibility of the use of chemical
weapons.”®® The convention was opened for signature on January 13, 1993, and
entered into force on April 28, 1997, four days after the United States deposited
its ratification.®! As of October 2002, there are 146 states parties.52 Thirty
signatories have yet to ratify the convention, including Israel. Key non-signato-
ries include Iraq, Libya, North Korea, and Syria, all of which CIA Director
George Tenet identified in March 2000 as countries that “now either possess or
are actively pursuing” chemical weapons capabilities.5>

The convention’s most ambitious provisions call for a three-tiered destruc-
tion plan intended to eliminate all state parties’ chemical weapons supplies
within ten years of the convention’s entry into force, i.e., by 2007.%* The con-
vention also creates a supra-national entity, the Organization for the Prohibition
of Chemical Weapons (“OPCW?”), with a technical secretariat that is intended to
monitor the requirements of the convention.®> The OPCW must verify that all
parties cease production and stockpiling of weapons,®® declare all facilities that
produce restricted chemicals for non-prohibited uses,®” submit to verification
inspections,®® and pass legislation implementing the CWC.%® The OPCW tech-
nical secretariat also chooses the targets of inspections and monitors the destruc-
tion of state parties’ weapons stockpiles. It is intended to be the operative wing
of the OPCW but is subject to the will of the Conference of the States Parties,
which consists of all state parties and is the ultimate policy-making organ, and
of the Executive Council, a rotating body of 41 members that makes executive
decisions on OPCW inspection issues.”®

The CWC'’s inspection regime was the model for the BWC Protocol. The
CWC provides for three basic types of verification for sites that produce or store
chemical weapons or designated chemicals. First, state parties are required to

60. CWC, supra note 11, pmbl., 1974 UN.T.S. at 317.

61. See States Parties to the Chemical Weapons Convention, at http://www.opcw.org/html/db
(last visited Nov. 22, 2002).

62. Id.

63. Arms Control Association Fact Sheet: The Chemical Weapons Convention at a Glance, at
http://www.armscontrol.org/factsheets/cwcunderstanding.asp (last visited Nov. 22, 2002).

64. CWC, supra note 11, pt. IV(A)(17)(a)(iv), 1974 U.N.T.S. at 391. The CWC adopts a
multi-tiered destruction schedule. Twenty percent of category I weapons are to be destroyed by
2002 (within five years of entry into force). Id., pt. IV(A)(17)(a)(ii), at 391. Forty-five percent of
category 1 weapons are to be destroyed by 2005 (within seven years of entry into force). Id., pt.
IV(A)(17)(a)(iii), at 391.

65. Id., art. VIII, at 332.

66. Id., art. IV, at 325.

67. Id., art. III, at 322.

68. Id., art. V, at 327.

69. Id., art. VII, at 331.

70. Id., art. VIII, at 332.

Published by Berkeley Law Scholarship Repository, 2003



s04  CoRERYEYEPS LA PN AN NG TATOS: N 21.405

provide detailed annual reports on facilities that could produce chemical weap-
ons.”! Second, chemical production facilities are subject to on-site inspec-
tions.”> Third, any state party can initiate a “challenge” inspection of any
facility within the territory of any other state party.”?

The level of scrutiny placed on any facility is tied to a schedule of chemi-
cals included within the convention. For example, a facility producing a sched-
ule 1 substance, a chemical that has been used as a chemical weapon before or
has high potential of being so used,”® is subject to production limits and annual
on-site searches.”® Schedule 2 and 3 substances are those that are precursors to
chemicals in schedule 1, or those that are not normally produced in large quanti-
ties for purposes not prohibited under the convention.”® The last category of
chemicals, “Other,” includes any items that are not included in the CWC sched-
ules. Facilities that make use of these chemicals are subject to minimal random
inspection.”” It is this category that makes the inspection regime of the CWC
particularly intrusive. The U.S. Congress Office of Technology Assessment es-
timated that there were more than 10,000 sites in the United States that fell
within the “Other” category in the mid 1990s.”®

The “challenge” inspection structure is significantly more burdensome on
the sovereignty of party states. First, there is no limit on the number of chal-
lenge inspections to which a state may be subjected in a single year. Second,
any facility that has chemical weapons capacity is subject to inspection,” which
may occur at any time subject only to a minimal notice of twelve hours before
the arrival of the inspection team.®° Although another twelve hours are allotted
before the inspection begins, the mandate of a challenge inspection is quite
broad. Inspectors in these cases will closely monitor the facility for violations.

In terms of domestic responsibilities, the CWC requires that the implement-
ing legislation (1) designate a national authority to coordinate the verification
activities of the OPCW,8! and (2) criminalize all activities prohibited under the
CWC.82 The United States passed such legislation in the form of the Chemical
Weapons Implementation Act of 1998 (“Implementation Act”).®® Given these
rather intrusive obligations, it is not surprising that the ratification process of the
CWC was contentious. Indeed, many scholars pointed out that the provisions of
the convention that call for inspection by the OPCW under color of federal law

71. Id., art. VI, at 330.

72. Id.

73. Id., pt. X, at 445.

74. Id., A(1), at 356.

75. Id., pt. VI, at 330.

76. Id., A(2), at 356.

77. Id., pt. IX, at 441.

78. OTA Report, supra note 25, at 15.

79. CWC, supra note 11, part X(B)(6), 1974 U.N.T.S. at 446.

80. Id., pt. X(B)(23), at 449.

81. [d., art. VII(4), at 332.

82. Id., art. VII(1)(a), at 332; art. VII(1)(c), at 332.

83. Chemical Weapons Convention Implementation Act of 1998, 22 U.S.C. § 6701 (1998), 18
U.S.C. § 229 (1998).
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through the Implementation Act might run afoul of the protections of the Fourth
Amendment.®* Others argued that the allocation of federal authority to mem-
bers of the OPCW technical secretariat amounted to a violation of the Appoint-
ments Clause of Article II, paragraph 2.3°

There was significant concern about the implications of the convention dur-
ing the Senate discussion prior to ratification.®® As a result of this, the Senate’s
advice and consent contained twenty-eight separate conditions qualifying U.S.
participation in the CWC.8” Although the CWC proscribes any reservations,*
the Senate still passed the ratification subject to these conditions, including one
that asserted a Congressional right to make reservations to the convention.®?
Other conditions established a maximum amount of funding that the United
States will supply on a per annum basis, provided the president with the power
to refuse an inspection on the grounds of protecting national security, and re-
quired that all challenge inspections be conducted pursuant to a criminal search
warrant and that all routine inspections be conducted subject to an administra-
tive search warrant.?® A final condition, and perhaps the one most at odds with
the OPCW’s mission, requires that all samples collected on American soil be
analyzed by laboratories in the United States.”! It is not clear what legal role
these “conditions” play, but any condition construed as a reservation that places
the United States in conflict with its duties of declaration and verification would
be a breach of the Convention.

Some critics of the United States and the CWC say that this congressional
action undercut much of the application of the convention in the United States.®?
Several of these conditions, particularly the funding restrictions and limits on
inspections, were seen as potential threats to the OPCW’s effectiveness. In ad-
dition to constructing a set of rules to which only the United States would be
bound, congress held up declarations of chemical factories within the country
that would be eligible for inspection for three years. They also failed to allocate
any funds at all for the operational expenses of the OPCW in fiscal years 1999
or 2000.®

84, See Ronald D. Rotunda, The Chemical Weapons Convention: Political and Constitutional
Issues, 15 Const. Comm. 131 (1998); Edward A. Tanzman, Constitutionality of Warrantless On-Site
Arms Control Inspections in the United States, 63 N.Y.U. L. Rev. 229 (1988).

85. See John C. Yoo, The New Sovereignty and the Old Constitution: The Chemical Weapons
Convention and the Appointments Clause, 15 Const. Comm. 87 (1998).

86. Erik J. Leklem, Senate Gives Advice and Consent; U.S. Becomes Original CWC Party,
ArMs ControL TopAy, Apr. 1997, available at hitp://www.armscontrol.org/act/1997_04/CWC
APR.asp (last visited Nov. 23, 2002). .

87. S. Res. 75, 104th Cong. (1997) (enacted).

88. CWC, supra note 11, art. XXII, 1974 U.N.T.S. at 354.

89. See S. Res. 72, 104th Cong. (1997) (enacted).

90. Id.

91. .

92. See generally, MONTEREY INSTITUTE OF INTERNATIONAL STUDIES, THE CHEMICAL WEAP-
ONs CONVENTION: IMPLEMENTATION CHALLENGES AND SoLuTIONS 25 (2001).

93. Judith Miller, Chemical Weapons Ban May Suffer for Lack of Dues from Treaty’s Parties,
Apr. 27, 2001, N.Y. TiMEs, at A7.
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Despite these hurdles, the OPCW came into existence in 1997 with Jose M.
Bustani, a Brazilian diplomat, at its head. Since that time, the OPCW has re-
ceived declarations of 5237 sites, 33 on schedule 1, and has conducted 1257
total inspections, including three inspections each for the schedule 1 facilities.>*
However, some state parties, notably Russia, have been unable to meet the de-
struction requirements of Article IV, which has raised red flags in the Bush
administration. In addition, the inspection and destruction duties of the OPCW
have been strained by funding difficulties that stem partially from a conflict
between the United States and Bustani that came to the fore in early 2001.

B. Conventional Arms
1. International Regimes Regulating Land Mines

Under the Clinton administration, the United States chose to stay outside of
the Ottawa Landmine Convention,”” citing requirements in Korea and the need
for effective anti-tank mine systems.®® The United States currently uses a
“mixed system” employing both anti-personnel and anti-tank mines, in order to
create an effective protective barrier against enemy armed forces.”” The Ottawa
Convention, while permitting anti-vehicle mines, does not allow “mixed sys-
tems” of anti-personnel and anti-tank mines. °® In the opinion of President Clin-
ton and the Defense Department, the prohibition of “mixed systems” created an
unacceptable risk to U.S. forces.®® Nonetheless, Clinton was dedicated to sign-
ing the United States onto the Convention.

Pursuant to these concemns, President Clinton issued a Presidential Decision
Directive requiring the Pentagon to take the steps necessary to halt the use of
anti-personnel land mines by 2006.!%° Furthermore, Clinton pledged that the
United States would become a party to the Ottawa treaty by 2006.'®! However,
this would only take place if the United States could successfully identify and
field suitable alternatives to its anti-personnel mines and mixed anti-tank sys-
tems—a combination of anti-vehicle and anti-personnel devices.!%?

Despite these misgivings about the Ottawa Convention, the United States
has signed on to the land-mine protocol amended to the Convention on Certain

94, Organization for the Prohibition of Chemical Weapons, Inspection Activity, at http:/
www.opcw.org/ib (last visited, Nov. 22, 2002).

95. President William Clinton, Remarks on International Efforts to Eliminate Landmines and
an Exchange with Reporters, 2 Pus. Papers 1183 (Sept. 17, 1997), available at hitp://www.defense
link.mil/speeches/1997/di1247.html (last visited Nov. 22, 2002).

96. Id.

97. Id.

98. Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on Their Destruction, Sept. 18, 1997, art. I, 2056 U.N.T.S. 211.

99. See Clinton, supra note 95.

100. Id.

101. Id.

102. Wade Boese, U.S. Wants Strengthened CCW Landmines Protocol, Arms ConTtrOL To-
DAY, Jan.-Feb. 2001, available at http://www . armscontrol.org/act/2000_01-02/ccwjf00.asp (last vis-
ited Nov. 22, 2002).
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Conventional Weapons.'®? The amended protocol outlaws non-detectable anti-
personnel mines,'® and prohibits non-self-destructing and non-self-deactivating
anti-personnel mines unless planted in monitored, perimeter-marked areas.'®
Mines that detonate in response to mine detectors and those that have anti-han-
dling devices that remain active after the mine itself deactivates are also pro-
scribed.'® Most importantly, the Protocol does not prohibit the mixed anti-
personnel/anti-vehicle mines that held up United States entry into the Ottawa
convention.

Outside of this treaty commitment, the U.S. State Department operates the
Office of Humanitarian Demining Programs (“OHDP”). The OHDP coordi-
nates, develops, and implements country-specific humanitarian demining pro-
grams and oversees all U.S. agencies involved in international demining
initiatives. Since 1993, the United States has provided more than $600 million
to support humanitarian mine action.'®” Other major donors include the EU
($151 million); twelve European countries, including Norway ($107 million)
and the U.K. (379 million); Canada; and Australia."®® The United States pro-
vides funds to all five countries that are the largest recipients of humanitarian
mine action from the international community: Cambodia ($98 million); Af-
ghanistan ($96 million); Bosnia ($95 million); Mozambique ($70 million); and
Laos ($35 million).'%®

Although the Bush administration’s land-mine policy has been relegated to
a minor foreign policy position since September 11, several developments indi-
cate a possible backtracking from the Clinton promise to submit the United
States to the Ottawa Convention.

2. Small Arms

Unlike the international regimes that govern chemical and biological arms
control, and to some extent landmines and major conventional arms, there is no
overarching regime specifically prohibiting or regulating the traffic in small
arms.''® Such traffic in arms is seen as a destabilizing force throughout the
world. In a 1999 address to the U.N. Security Council, Secretary General Kofi

103. Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects (with Proto-
cols), Apr. 10, 1981, 1342 UN.T.S. 137 [hereinafter CCW].

104. Id., Protocol II, art. 4, at 169.

105. Id., Protocol II, art. 5, at 169.

106. Amendment to the CCW, U.N. Doc. CCW/CONF.11/2, available at http://www3.sympa
tico.ca/lothcol/erw/Final_Doc_CCW.pdf (last visited Nov. 22, 2002).

107. U.S. State Department Fact Sheet: Humanitarian Mine Action, at http://www state.gov/t/
pmy/rls/fs/2002/11729.htm (last visited Nov. 22, 2002).

108. Id.

109. Id.

110. But see Protocol Against the Illicit Manufacturing of and Trafficking in Firearms, Their
Parts and Components and Ammunition, Supplementing the United Nations Convention Against
Transnational Organized Crime, G.A. Res. 383, UN. GAOR, 55th Sess., U.N. Doc. A/55/383/Add.2
(2001). Forty-six states have signed this protocol, with three ratifications. The United States has not
signed this protocol, but has signed, though not yet ratified, the underlying convention.
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Annan stated that “small arms have become the instrument of choice for the
killers of our time. We must do our part to deny them that means of murder.”''!

The United Nations general assembly has been calling on member states to
address the traffic in small arms since 1999.''2 In December of that year, in
order to combat the “excessive and destabilizing accumulation and transfer of
small arms,”'!3 the U.N. General Assembly convened the U.N. Conference on
the Illicit Trade in Small Arms and Light Weapons in All Its Aspects.''* Ac-
cording to an expert report produced before the conference:

[t]he primary focus of attention should be on small arms and light weapons that
are manufactured to military specifications. Other types of firearms used in con-
flicts may, however, also have to be considered in dealing with the problems in
the most afchted reFli(S)ns of the world. In this overall context, ammunition should
also be considered.
The expert group further advised that the conference should (1) strengthen or
develop norms at the global, regional, and national levels that would reinforce
and further coordinate efforts to prevent and combat the illicit trade in small
arms and light weapons in all its aspects; (2) develop agreed international mea-
sures to prevent and combat illicit arms trafficking so as to prevent transfers of
such weapons throughout the world, particularly in regions prone to conflict
where the proliferation of small arms and light weapons has to be dealt with
urgently; and (3) promote responsibility by states with regard to the export, im-
port, transit and retransfer of small arms and light weapons. '1®

In the two years leading up to the conference, three preparatory meetings
were held. U.S. statements at these meetings espoused support for the agenda of
the conference, but refused to compromise the U.S. position on the “legitimate
international trade in arms, or the sale of weapons to law-abiding citizens.”!!”
The United States actively participated in all three of the preparatory meetings
and submitted a draft proposal for the revised program of action at the final
meeting in March 2001. However, the Bush administration took a strong stance
against the main ideals that developed out of the conference itself.

111.  U.N. SCOR, 54th Sess., 4048th mtg. at 2, U.N. Doc. S/PV.4048 (1999).

112.  U.N. GAOR, 54th Sess., U.N. Doc. A/RES/54/54R (1999); U.N. GAOR, 54th Sess., U.N.
Doc. A/RES/54/54V (1999).

113. United Nations, About the Conference, at http://disarmament.un.org/cab/smallarms/about.
htm (last visited Nov. 22, 2002).

114. U.N. GAOR, 54th Sess., U.N. Doc. A/RES/54/54V (1999).

115.  Small Arms: Report of the Group of Governmental Experts, UN. GAOR, 54th Sess., U.N.
Doc. A/CONF.192/2 (1999).

116. Id. This synopsis is taken from the executive summary, at http://disarmament.un.org/cab/
smallarms/about.htm (last visited Nov. 22, 2002).

117.  Convening of an International Conference on Illicit Arms Trade in All Its Aspects: Report
of the Secretary-General, Statement of the United States, U.N. GAOR, 54th Sess., U.N. Doc. A/54/
250 (1999).
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1.
THE BusH ADMINISTRATION AND NON-NUCLEAR ARMS CONTROL

A. Chemical and Biological Weapons
1. The Ouster of the OPCW Chairman and OPCW Funding

Early in 2001, the OPCW was in the midst of a financial crisis. It ran a
deficit of $4 million in 2000 and, at the time, expected a $5.5 million shortfall
for 2001."'® The management of the organization attributed this shortfall to the
failure of the United States, Russia, and other member states to pay their dues on
time and to reimburse the OCPW for its inspection activities.!'® This was par-
ticularly true in the case of the United States, considering that Congress allo-
cated no funds for the organization in the two fiscal years preceding this
financial crisis. In early 2001, an official of the OPCW estimated that the organ-
ization would only be able to conduct 60 to 80 of the 140 planned inspections
for that year.

Although not a public issue at the time, this financial shortfall was just one
of many contentious issues that arose between the United States and Bustani’s
technical secretariat. Bustani had been appointed director-general in 1997 and
had been reappointed by the member states, including the United States, in
2001. However, by early 2002, the United States had become extremely frus-
trated with his conduct and issued a lengthy statement calling for his removal.'?°
That statement alleged that Bustani “engaged in polarizing and confrontational
conduct,” including refusal to work with the Executive Council; embarrassed the
OPCW by his conduct at the United Nations; and, most seriously, threatened to
retaliate against states that objected to his policies with retributive inspec-
tions.'?! Further, the statement accused him of “mismanagement issues” in al-
lowing the financial crisis detailed above to develop, and of *“advocacy of
inappropriate roles for the OPCW” in attempting to expand the organization’s
mandate to manage the verification activities of the CWC, including his push for
a larger role for the OPCW in verification activities in Iraq.'*?

The United States pressed its case against Bustani, calling for and then
tabling a vote of no confidence in the executive council in March 2002. The
United States then proposed a special session of the Conference of States Parties
in April 2002.12> At that special session, the United States again pressed its
contentions and further added that Bustani had attempted to placate—or bribe—

118. Judith Miller, White House Wants Chief of Chemical Arms Group to Resign, N.Y. TIMEs,
Apr. 27, 2002, at AlS.

119. Id.

120. U.S. State Department Fact Sheet: Preserving the Chemical Weapons Convention: The
Need for a New Organization for the Prohibition of Chemical Weapons (OPCW) Director-General,
at hitp://www.state.gov/t/ac/rls/fs/9120pf.htm (last visited Nov. 23, 2002).

121. Id.

122. Id.

123. Seth Brugger, Chemical Weapons Chief Removed at U.S. Initiative, ARMs CoNTROL To-
DAY, May 2002, gvailable at http://www.armscontrol.org/act/2002_05/opcwmay02.asp (last visited
Nov. 22, 2002). There is no provision anywhere in the CWC that authorizes such a special confer-
ence of states parties.
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the United States by offering a high-ranking position in the OPCW to a U.S.
official.!>* The United States had reportedly threatened to withhold half of its
OPCW dues if Bustani was not removed from office. !

Bustani refused to resign at the opening of the convention, and declared as
part of his remarks that he was being accused of bringing Iraq into the CWC
without consulting the executive council, a confusing accusation given his direc-
tive to achieve universal application of the Convention.'?® The OPCW legal
advisor further argued that there was no legal basis for removing a sitting direc-
tor-general under the CWC.'?7 In fact, there is no provision in the CWC al-
lowing for the removal of the director-general, although article VIII, paragraph
19 does allow the Conference of States Parties to “consider any questions, mat-
ters or issues within the scope of the Convention, including those relating to the
powers and functions of the Executive Council and the Technical Secreta-
riat.”'?® However, as the legal advisor argued, the same article of the CWC also
establishes that the “Director-General enjoys such privileges and immunities as
are necessary in the independent exercise of his functions,”!* and cannot “act
upon instructions from any government.”'3® The legal advisor concluded that
there was no basis for removing the director-general before the end of his four-
year term.!3! :

Nonetheless, the Special Conference of States Parties voted to remove Bus-
tani by a vote of 48 to 7, 43 delegations abstaining.'>> He was replaced by
Rogelio Pfirter, an Argentine diplomat, in September 2002. The outcome of this
saga reflects the general influence of the United States in international organiza-
tions. Although the Bush administration is nominally “not trying to undermine
the treaty,” it pursued a path in removing Bustani that had dubious legal credi-
bility under the CWC and threatened to discontinue funding as a means of lever-
age. The U.S. position was further called into doubt by allusions in Bustani’s
address at the special conference and some contemporary news reports that the

124. Donald A. Mahley, Opening Statement to the Special Conference of States Parties to the
Organization for the Prohibition of Chemical Weapons (OPCW), Apr. 21, 2002, at http://www state.
gov/t/ac/rls/rm/10007.htm (last visited Nov. 22, 2002). Bustani denied this claim of bribery the next
day. See Jose Bustani, Statement by the Director-General at the Special Session of the States Par-
ties, Apr. 22, 2002, OPCW Doc. C-SS-1/DG.8, at http://www.opcw.org/html/global/docs_frameset.
html (last visited Nov. 23, 2002).

125. Colum Lynch, Disarmament Agency Director Is Ousted; U.S. Assails Record on Chemical
Arms, WasH. PosT, Apr. 23, 2002, at Al3.

126. Jose Bustani, Staternent by the Director-General at the Special Session of the States Par-
ties, Apr. 21, 2002, OPCW Doc. C-SS-1/DG.7, at http://www.opcw.org/html/global/docs_frameset.
html (last visited Nov. 23, 2002).

127. Note by the Director-General, Forwarding the Legal Adviser’s Opinion Presented for In-
formation to the Director-General on 15 March 2002, and Orally Presented by the Legal Adviser at
the Seventeenth Meeting of the Executive Council on Whether or Not the Director-General May Be
Removed from Office Before the End of His Term, Apr. 21, 2002, OPCW Doc. C-SS-1/DG.6, at
hutp://www.opcw.org/html/global/c_series/ss1csp/css1_dg6.html [hereinafter Advisory Opinion].

128. CWC, supra note 11, art. VIII(19), 1974 U.N.T.S. at 335.

129. Id., art. VIII(49), at 340.

130. Id., art. VIII(43), at 341.

131.  Advisory Opinion, supra note 127.

132. Marlise Simmons, U.S. Forces Out Head of Chemical Arms Agency, N.Y. TiMEs, Apr. 23,
2002, at A4.
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administration’s opposition to Bustani’s activities was galvanized by his at-
tempts to bring Iraq into the OPCW. !*> How should we view these accusations
in terms of U.S. power? Iraq considered the OPCW to be a more even-handed
organization than the U.N. Security Council or its verification agency, UN-
SCOM. Indeed, when UNSCOM was thrown out of Iraq in 1998, the OPCW
was allowed in to complete the destruction of the weapons it had found.'** Yet
if the United States had allowed Iraq to accede to the convention, the stringent
verification procedures to which it would have submitted might have prevented
preemptive action by the United States. Even discounting these possibilities
concerning Iraq, U.S. actions have destabilized much of the process and auton-
omy of the OPCW. The CWC is the most stringent institutional bargain in the
area of non-nuclear arms control, and the Bush administration’s actions convey
a portrait of a country champing at the bit to get loose.

2. Russian Failure to Meet 2002 CWC Requirements

The complement of chemical weapons maintained by Russia is seen as a
serious, potentially destabilizing threat by the OPCW. Although Russia was
among the nations that made initial declarations of their chemical weapons, Rus-
sia failed to meet the three year deadline under article IV'** for destruction of 1
percent of its chemical weapons stockpile in 2000."*¢ In 2002, Russia again
failed to meet the convention-mandated deadline for the destruction of twenty
percent of its chemical weapons stockpiles. Indeed, it has not yet met its obliga-
tions to destroy 1 percent of its chemical arms. Russia did not finish construc-
tion on its first chemical weapons destruction fac111ty until August 2002, and
there were no plans to put it to use before December 2002.'*” Further, Russia
applied for an extension of the deadline for the total destruction of its stockpile
of chemical weapons, scheduled under the CWC for 2007, to 2012."*® The
United States has blocked action on the request in the Executive Council, de-
spite general willingness among other states to approve it.13°

133.  See Judith Miller, Argentine to Head Group Seeking Ban on Chemical Weapons, N.Y.
TiMEs, July 26, 2002, at A4; George Monbiot, Chemical Coup D’Eiat, THE GuarDIAN, Apr. 16,
2002, at http://www.guardian.co.uk/comment/story/0,3604,685123,00.htm! (last visited Nov. 23,
2002).

134. OPCW Press Release: OPCW Mission in Baghdad Completed Successfully, July 29, 1999,
at http://www.opcw.org/html/global/docs_frameset.html (last visited Nov. 23, 2002).

135. CWC, supra note 11, at 325.

136. Seth Brugger, Russia to Miss CWC Deadline, ARms ContrOL TODAY, May 2000, availa-
ble ar hitp://www.armscontrol.org/act/2000_05/cwcma00.asp (last visited Nov. 23, 2002).

137. News Briefs, Russia Opens Chemical Weapons Destruction Plant, ARms ConTrOL ToO-
paY, Sept. 2002, available at http://www.armscontrol.org/act/2002_09/briefssept02.asp#gorny (last
visited Nov. 23, 2002).

138. Michael Wines, Russia: Chemical Weapons Delay, N.Y. Times, Dec. 12, 2001, at Al12.
The U.S. has also announced that it will likely fall short of the 2007 deadline for full destruction of
its chemical arsenal. See Seth Brugger, U.S. to Miss Chemical Weapons Convention Deadline,
ArMs ConTroL Topay, Nov. 2001, available at hitp://www.armscontrol.org/act/2001_11/cwcnov
01.aspi (last visited Nov. 23, 2002).

139. Jean du Preez, Issues and Analysis: The Seventh Conference of States Parties to the Chem-
ical Weapons Convention, NUCLEAR THREAT INmmIATIVE, Oct. 2002, ar http://www.nti.org/e_re-
search/e3_18b.html (last visited Nov. 23, 2002).
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The reason for doing so can be seen in the Bush administration’s own poli-
cies. In April of 2002, the administration announced that it was cutting back
much of the disarmament aid to the former Soviet republics due to the failure of
Russia to meet these requirements of the CWC and to disclose all of its biologi-
cal weapons facilities. Under the Cooperative Threat Reduction Act of 1993,'4°
the president is required to verify that those former states of the Soviet Union
that receive U.S. aid are “making substantial investment of its resources for dis-
mantling or destroying its weapons of mass destruction,”'*! and are “complying
with all relevant arms control agreements.”!4? The Bush administration refused
to provide the requisite verification, purportedly due to Russia’s failings under
the CWC, and thus it placed in doubt about $450 million in programs run by the
Defense Department and about $70 million in programs run by the State
Department. 4>

Claiming Washington had ulterior motives for the non-certification, Rus-
sian representatives said the U.S. move was intended “to distract attention from
the actions of the U.S. itself,” in light of U.S. renunciation of the BWC protocol
and the ousting of Bustani.!** However, it is not clear that the Bush administra-
tion had such intentions, as the administration also requested the ability to waive
the certification requirements in the interests of “national security.”'*> Congress
eventually granted this request, and President Bush signed a waiver in early
August 2002 that freed up the Defense and State funds.'*®

Eventually, the Seventh Conference of States Parties to the CWC, meeting
in October 2002, accepted the Russian petition, subject to extensive progress
reports by Russia and a new appeal to member states to aid Russia financially in
its efforts.!*” The issue of Russian noncompliance is a serious one, but the Bush
reaction to it inside and outside of the OPCW potentially destabilizes the order
for which the CWC aims.

3. Repudiation of the BWC Protocol

The United States rejected the Draft Protocol of the BWC at the twenty-
third meeting of the Ad Hoc Group in July 2001. Ambassador Donald Mahley,
the head of the U.S. Ad Hoc delegation, stated that the United States did not
believe that the Protocol could meet the mandate set forth for the Ad Hoc

140. 22 U.S.C. § 5956 (1993) (enacted).

141. Id., § 5956(d)(1).

142. Id., § 5956(d)(5).

143.  Judith Miller, U.S. Warns Russia of Need to Verify Treaty Compliance, N.Y. TImMEs, Apr.
8, 2002, at A1. About $500 million in programs run by the Department of Energy do not require this
verification and continue without interruption.

144. Phillip C. Bleek, Bush Refuses to Certify Russian Chem-Bio Compliance, ARMs CONTROL
Topay, May 2002, available at http://www.armscontrol.org/act/2002_05/threatredmay02. asp (last
visited Nov. 23, 2002).

145. Miller, supra note 143.
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147. OPCW Press Release: Seventh Session of the Conference of the States Parties to the
Chemical Weapons Convention Concludes, Oct. 15, 2002, at http://www.opcw.org/html/global/
docs_frameset.html (last visited Nov. 23, 2002).
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Group, which was “strengthening the confidence in compliance with the Biolog-
ical Weapons Convention.”'*® Mahley discussed in detail the objections of the
United States to the formation of the Protocol, most of which focused on the
alleged impossibility of creating an effective inspection regime for biological
weapons. As to the scale of the necessary inspections themselves, Mahley

stated:
The provisions for on-site activity do not offer great promises of providing useful,
accurate, and complete information to the international community. . . . Our as-

sessment of the range of facilities potentially relevant to the Convention indicate

that they number, at least in the case of the United States, in the thousands, if not

tens of thousands. In addition, their number and locations change on an irregular

but frequent basis. Thus, we had no hope that any attempt at a comprehensive

declaration inventory would be accurate, timely, or enduringly comprehensive.
Along the same lines, Mahley also articulated a potential difficulty in identifying
and declaring which facilities would be subject to verification. As with the pro-
duction of chemical weapons, the production of biological weapons often re-
quires the use of precursors that are not without peaceful, commercial
application. However, under the CWC, the facilities that could produce
weaponized chemical agents had to be sizable, and hence easily identifiable, due
to the toxicity of many precursors. According to the U.S. argument, this scale is
not necessary in the production of biological weapons, and cataloging all of the
facilities capable of such production “would be tantamount to impossible.”'>®
The approach used by the Protocol, similar to that used in other arms control
regimes such as the CWC, “simply does not apply to biology,” and a new format
for inspections is required.

The United States had additional concerns about the impact that the inspec-
tion regime would have on proprietary and national security information. In-
deed, the American biotechnology industry had expressed significant concern
about intellectual property protections under the compliance regime. These con-
cerns included the loss of proprietary live microorganisms, the revelation of in-
formation about production processes, the real cost of visits and investigations to
individual firms, the goodwill costs of non-challenge visits, and the possibility
that the United States may fail to defend the industry’s rights.'>! Mahley ad-
dressed these concerns in his speech, finding that the safeguards for proprietary
information in the Protocol “were insufficient to eliminate unacceptable risks”
of loss.'?

In addition to these two primary concerns, the United States also had diffi-
culties with what it saw as attempts to morph the Protocol from an arms control
treaty into a trade treaty by insisting on the transfer of biotechnological informa-

148. Donald A. Mahley, Statement by the United States to the Ad Hoc Group of Biological
Weapons Convention States Parties, July 26, 2001, ar http://www.state.gov/t/ac/rls/rm/2001/5497.
htm (last visited Nov. 23, 2002).
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514
tion as a price for obtaining a higher level of international security.'>® Given
these difficulties, Mahley stated that the Protocol would not “yield a result we
would accept,” even with more drafting and modification.'**

However, the United States did not want to abandon the BWC altogether,
and prior to the Fifth Review Conference in November 2001, the U.S. delega-
tion propounded its own plan for modification.!>> The U.S. proposal revolves
primarily around modifications to the BWC article IV requirement that nations
implement legislation criminalizing violations of the BWC. As the Protocol did,
the plan would make the requirement of legislation mandatory rather than sug-
gestive as it is in the Convention itself.'>® According to a European official,
about half of the BWC’s member states do not have such laws.'>” The United
States would also like to strengthen the extradition regime regarding violators of
the biological weapons regulations. This would take place primarily on the na-
tional level, particularly for the United States, by the inclusion of biological
weapons violations in the list of extradition crimes.!>® Also on the national
legislation level, the U.S. proposal encourages that states pass strict regulations
on the possession and transfer of dangerous microorganisms, and that they re-
port any adverse events or releases of pathogens.'”®

The Bush administration’s proposal also attempts to strengthen the consul-
tation and cooperation provisions of the BWC’s article V. Under the Bush plan,
member states can request investigations to “resolve a concern regarding a sus-
picious outbreak of disease or alleged biological weapon use.”'®® The chal-
lenged party is required to provide access to the challenged site on a timely
basis. These inspections would be conducted under the auspices of the U.N.
Secretary-General’s mandate to investigate suspected biological weapons use,
already listed in article V and in the Protocol. Furthermore, Washington’s pro-
posal called for voluntary exchanges of information or visits to clarify any mat-
ter that may cause doubt.'®! The Protocol, as noted above, included a much
more intrusive inspection regime to verify such issues—i.e., the “challenge in-
spections.” However, the Bush administration’s package most notably ignores
the provision that would have established the OPBW to pursue these objections
and to accept declarations of biological weapons facilities.

The proposal also deals with minor concerns under article X (technical and
scientific cooperation). It calls for states to implement a World Health Organi-
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zation code of conduct for scientists working with pathogenic microorganisms
and to implement “strict biosafety procedures.” The proposal also calls for a
plan “to commit states to provide appropriate assistance in dealing with serious
outbreaks of disease” in the form of rapid response medical and investigative
assistance.'¢?

While some believe that this extensive list of objections jeopardized the
future of the BWC in general, the United States has been unwavering in its
support for the BWC itself, notwithstanding its objections to the Protocol. The
Fifth Review Conference of the BWC began on November 19, 2001, and had as
its primary agenda item the review of the Protocol. In an opening speech, Under
Secretary John Bolton restated the proposed modifications to the BWC and took
the further step of calling out countries thought to be violating the BWC.'5* The
violating states mentioned were Iraq, North Korea, Iran, Libya, and Syria. Bol-
ton also listed Sudan as a country that was attempting to develop a biclogical
weapons program. Bolton’s speech represented a change in containment policy,
as the United States had never before named suspected violators of the BWC.
Bolton explained the change in tactics by saying, “[P]rior to September 11, some
would have avoided this approach. The world has changed, however, and so
must our business-as-usual approach.”'®* Bolton finished his speech by calling
for the inclusion of the U.S. proposals in a non-binding political document re-
sulting from the conference.

After three weeks of discussions, the United States unilaterally proposed
the termination of the Ad Hoc Group in charge of developing the Protocol on the
last day of the conference.!®> Washington proposed alternatively that all of the
member states meet annually to assess the implementation of the suggestions of
the review conference. Bolton told reporters that he made the proposal so late in
the conference because “this is the last day, and that’s when you negotiate. We
had foreshadowed for weeks that this was coming.”'%® The conference was sus-
pended until November 2002 amidst a great deal of confusion and acrimony
from the other attendees.'®’

Leading up to the resumption of the conference in November 2002, the
Bush Administration was still calling for the end of the Ad Hoc Group.'®® The
conference was scheduled to reconvene from November 11 to November 22,
2002. However, it ended by November 15, with only minimal discussions hav-
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ing taken place. The final report calls for annual meetings of the state parties to
review issues such as the implementation of national legislation, the security of
microorganisms and toxins, enhancing the ability of the international community
to react to the use of biological weapons, and the creation of a code of conduct
for scientists.'®® This outcome was unsatisfactory to many, as it did not “allow
for the development of new, legally binding measures to prevent the develop-
ment and production of biological weapons” in the foreseeable future.!’® The
agenda for the annual meetings excludes the most urgent issues, such as non-
compliance, transparency, the development of so-called nonlethal biological
agents, and scientific developments that can lead to qualitatively new biological
weapons. Instead, the states parties will only discuss ways to improve national
measures and existing international mechanisms to combat biological weapons.

Thus, the Bush administration has taken a promising enforcement regime,
one tremendously similar to the CWC, and scrapped it. In its place is offered a
combination of national legislation, export control, and extradition regimes. Re-
alistically, the Protocol was not perfect, and, there may indeed be fundamental
difficulties with the detection and containment of biological weapons, but it
seems unlikely that reliance on individual criminalization schemes backed by
“preemptive” force will promote effective inspection to any extent. If anything,
the U.S. paradigm of containment relies on individual states’ willingness to con-
struct a legitimate and effective criminal scheme similar to that of the United
States. In the final analysis, this may be least effective in the regions at highest
risk for violation.

B. Conventional Weapons
1. Land mines: Working Outside of Ottawa

As President Clinton left office, he urged that the new administration honor
his promise that the United States accede to the Ottawa Convention by 2006.'!
However, the incoming administration shied away from committing to any
course of action, with a State Department official stating in a summer 2001 letter
to Congressional supporters of the Convention that the United States needed to
“examine the need for landmines on the modern battlefields of the future.”'”?
The letter further stated that the “the United States bears unique security burdens
and cannot undercut the effectiveness of [its] military on the way to that fu-
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ture.”!'”® Thus, the basis of Bush land-mine policy continues to be abundant
unilateral assistance for the removal of land mines from war-torn areas while
remaining committed to the use of land mines for national security purposes.
Nevertheless, the CCW and its amended Protocols, which allow anti-personnel
land mines such as those used heavily in Korea, remains “equally important” as
the Ottawa Convention in the eyes of the Bush administration.!”*

The Congressional supporters of the Ottawa Convention wrote back to the
president in early 2002, charging that the Pentagon was calling for an end to
efforts eliminating all U.S. dumb mines by 2003, for ceasing efforts to find
APL alternatives, and for a declaration of an “indefinite need” for anti-personnel
landmines.!”> Describing the Pentagon plan as “alarming,” the letter stated that
the plan conflicted with President Bush’s commitment to protect civilians and
U.S. troops. Furthermore, the use of mines could possibly inhibit “combat mo-
bility” and would represent a grave threat to U.S. servicemen. Along these
lines, the representatives stated that one-third of all U.S. Army casualties in the
Vietnam and Persian Gulf Wars resulted from land mines. They also noted that
landmines currently pose a serious threat to U.S. and allied forces in Afghani-
stan, where the State Department estimates there are millions of mines still in
the ground.

Although the State Department has allocated about $10 million to mine
relief in Afghanistan alone over the past two years, the future policies of the
Bush administration on the issue are not clear. The Defense Department
landmine policy review, originally slated for completion by the end of 2001, has
no clear termination point at this time. Given this uncertainty, it is difficult to
place President Bush’s land-mine policy within the current framework of multi-
lateral action. The United States acts with a strategic interest in mind, princi-
pally in Korea, that demands different considerations and precludes any
multilateral constraint on the deployment of land mines. However, continued
U.S. abstinence from the Ottawa Convention would represent a denial of yet
another regime designed to promote long-term order.

2. United Nations Conference on the lllicit Trade in Small Arms and
Light Weapons in All Its Aspects

The U.N. small arms conference opened on June 9, 2001, in New York
with 120 nations attending. On that first day, Under Secretary of State John
Bolton gave a plenary address that set the tone for the discussion of the trade in
small arms throughout the world.!’® Although the United States had already
made up its mind concerning many of its positions on the domestic regulation of
arms sales by any U.N. entity, Bolton’s speech was seen as “undiplomatic” in
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some circles.!”” Bolton started by limiting U.S. involvement to the regulation of
strictly military arms, e.g., automatic riftes and machine guns, and refusing to
discuss the regulation of handguns or hunting rifles. He then went on to discuss
the U.S. system of export controls, the cornerstones of which are the Arms Ex-
port Control Act, discussed above, and the International Traffic in Arms Regula-
tions,'”® which govern the granting of export and training licenses. This arms
control system is easily the most comprehensive in the world, and Bolton openly
supported the part of the draft program calling for effective import and export
controls and improving the security of arms stockpiles. Furthermore, Bolton
mentioned that the U.S. State Department offers funds to any nation seeking to
institute an effective small arms destruction program.'”®

However, Bolton also made a clear statement of what the United States
would not support under the draft program of action for the Conference.'®
First, the United States did not support any course of action that constrained the
legal trade and manufacture of small arms. Bolton pointed to section 2, para-
graph 4 of the draft program as being insufficiently deferential to the “principle
of the legitimacy of the legal trade, manufacturing, and possession” of small
arms, and noted that it failed to acknowledge that some countries, like the
United States, already have sufficient export controls in place.'8!

Second, the United States also refused to allow “the promotion of interna-
tional advocacy activity by international or non-governmental organizations,
particularly when those political or policy views advocated are not consistent
with the views of all member states.”'3?

Third, the most contentious issue for the United States was the provision of
the draft program that proposed domestic regulation of arms ownership, particu-
larly registration. For instance, section 2, paragraph 20 calls for nations to “seri-
ously consider” a full prohibition on the trade and ownership of small arms and
light weapons “designed for military purposes.”'®? Section 2, paragraph 7 also
calls for “comprehensive and accurate records” to be kept regarding the transfer
and possession of small arms and light weapons within each participating nation.
It was these positions that received significant comment in the domestic press
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from gun control opponents during the time leading up to the convention.'®*
The United States objected to these provisions as outside the mandate set forth
in General Assembly Resolution 54/54V and refused to join a final consensus
that constrained the rights guaranteed under the Second Amendment.'®

Fourth, the United States did not support measures limiting trade in small
arms to governments alone. The United States argued that those non-state
groups that obtain arms do not do so through legitimate means and, thus, this
proposal would not deter them. Moreover, Bolton argued, the proposal would
prevent the transfer of arms to an oppressed non-state group fighting against a
“genocidal government.”'8¢ In a press conference held immediately after deliv-
ering his address, Bolton did not clarify what he had meant by this statement, or
in fact to which groups it would apply.'®” He finished by saying that “distinc-
tions between governments and non-governments are irrelevant in determining
responsible and irresponsible end-users of arms.”'3® Lastly, the United States
refused to support a mandatory Review Conference, planned for no later than
2006 under section VI, “which serves only to institutionalize and bureaucratize
this process.”'8® Again, the United States expressed its preference for decisions
on the trafficking in small arms to be made by “member states as needed, re-
sponding not to an arbitrary timetable.”'*®

Certainly, given these objections, the resulting document from the confer-
ence was much weaker than what the preparatory conferences and draft program
had envisioned.'®! In particular, many African nations had sought a ban on the
transfer of weapons to non-state actors, which the U.S. position precluded.'*? In
addition, the document contains no discussion of the creation of a legally bind-
ing agreement at some time in the future and fails to encourage states to adopt
legal measures to control small arms possession domestically. It is clear that the
position of the United States shaped these outcomes, which reflects on the over-
all viewpoint of the Bush administration and indeed, that of the United States
historically, on the issue of small arms control. There again seems to be an
undercurrent of American exceptionalism in this viewpoint, particularly in terms
of lawmaking and administration. The United States believes its export control
programs and small arms policies are the most comprehensive in the world and,
thus, argues that all other state actors should mimic those efforts. Implicit in this
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is a belief in the primacy of American protections of the right to own firearms
and perhaps, ignorance of the conditions in other nations that preclude the insti-
tution of such a thorough control regime.

1v.
CONCLUSION

The United States stands at the apex of economic and military power for a
second time in the post World War 1I era, but it is not clear what will result this
time around. In terms of chemical and biological weapons of mass destruction,
the construction of an ordered system of control both through international law
and institutions would spread the burden of enforcement. Thus, to the extent
that the United States eschews the making of these “institutional bargains” for a
plan of preemptive action and the projection of U.S. military force, it assumes
the role of international policeman. The undermining of the BWC Protocol and
a passive position in the CWC coupled with growing aggressiveness abroad—
particularly in Iraq—highlight this attitude. On the conventional arms front, the
Bush administration has maintained a belief, common throughout U.S. history,
that the use of destructive landmines and transfers of conventional arms are nec-
essary for the maintenance of U.S. security interests. This position is supported
in defiance of all others, including any measure of multilateral restraint or aboli-
tion of the trade in small arms.

This willingness to become embroiled in any number of worldwide con-
flicts remains generally acceptable to Congress and the American people due to
the freshness of the “national security” justification. While action in the face of
the current imminent threat of an event on the scale of the attacks of September
11 seems proper, one has to wonder whether this acceptance will continue into
the future, or how long the United States can maintain the scale of unilateral
strength necessary to support its policies. A nation wishing to be free of the
control of multilateral regimes must also bear the costs of acting without multi-
lateral support. Eliminating a collective action structure may be appealing for
contemporary political and strategic reasons, but in so doing, the United States
may be compromising the long-term security structure of the world. This ap-
proach represents a lack of foresight about the long-term efficacy of world-wide
security issues concerning biological, chemical, and conventional arms. It also
represents a short-sighted refusal to envision the United States as a member of a
greater global community instead of merely the country with the biggest stick.
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